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T AAE ) A= el HEAAC AL FANS = 7]l # A

Foll= 1 HERAL 7 LS BHo] A= w7 el ofstoof ST A A26% 5.
o=o] WHE oste] HulE FHET AAATE Tyt A AAAHALAES WAE F5-9 F7
Hol| FalAE TAAE ) & G g vprb ok, 222 ojuo = 71 HEAA} 71 4
gk BAo] = 7k Hol FAWMe] Hojok & ™, AMAAFHAEY AR A TR AU
v A A gAte] AV F Wola HA 9 AR g4l He AL AlsialglolH, Als|
9l HATF JAABEH AFA} HEPAE ¢ 7oA H o]E VxR oA HEAAE 2 A
S2F Tol 7HE AFA R os|AAE THAA HEZ A HH A3 AlFEE B I
Q% dt} o3 o4 T& Zotatd, o=F @47 dE AAAHLE Al s DA
sk Aol = w7k W2 FHAUES Alsld el A8x= w7t Holgta & Aot}
Franco Ferrari, “Concise Commentary on the Rome I Regulation”, 2"¢ edition, Cambridge
University Press, 2019, p 92
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AAA, AAA, p. 365 AA €], AAA, p. 33;
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A 4449 227 B FE 98 AR FUAF FAL 23 e
AgolE, 7 B4 Frhuchs, ARG FUF ALE 23 = A9, I
Azel %70k H Fashl aelwolol

A, 9ok 22 245S Ul oA, ofd shte] aantome= 2vh [ gfy A4z
AN4d, L= Aldxe] A3F Ao P AR dde] JIAE 5 gl BE 8450 '
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Sof A48 = Q) o3k IS “AHH AW (qualitative approach)” o] gt

1:]_‘23

o
o

wE, 2ob PR AdzIAE ol ARE 1FoR Y ANE DAL Basol e
of watol obRA S Fu YA etk et 2ok 1A Adze 4 2HE BAS
wegol glolA Acke]l AAAHE AFow dof Gk Fge] AYHxm ek

21
22

23
24

HkH o] Gralf-Peter Calliess €, AAA, p. 132

Mario Giuliano & Paul Lagarde, “REPORT on the Convention on the law applicable to
contractual obligations”, 1980, p. 21; Zv} g<fo] g E I FTAlo Zvl gl AAAA U =
up ko] 7} e figh A S ©@2 & HiuAo= AFAA o]Fo AS AP ER 7
ek ddS Aol Ao aHE F Advia Adgsia ok a2y g HYe AgAA
o] o] AL afE F vk HA R FAIEAH(Collins ¢], “DICEY, MORRIS AND COLLINS
ON THE CONFLICT OF LAWS”, 15th edition, Sweet & Maxwell, 2012, Paragraph 32-036; Amin
Rasheed Shipping Corp v Kuwait Insurance Co [1984] A.C. 50, 69). &n} [ 1A= A4%F Al
G A ALE FdFT oAM= AFAAAIZE 7Fo] Ak AAZ sk

Franco Ferrari, AA A, p. 135

Gralf-Peter Calliess €|, A AA, p.131; Franco Ferrari, AA A, p. 136
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(3) ¥ EEHA “closes and most real connection”

ok I gtgol AeE] o], d=re BEM(Common Law)d o= FARAL

Zv} @ofolu}
z AAow AuaA ki, HA4e AUE 948 4 gl 45, 99 A

=

ol

o} “7Hd WAt 7P 143 B (closest and most real connection)” & 7F
Ak FAMoR AALAT.? T DHsta 7PF A A3 B (closest and most real
connection)”& GAMAE 9] SAtel= Tt Al ARA o2 AL, daEA o™, Ak A
o] ol Heo] A3 #AHH o}

oju] oW =7}7F A et 7 BA st THE AT dEs zta =T dddel oA
EE AREe] argEofof gt sy Eofol & 240 FEol= obFd ARkl §lnt. o
2 501, AFAZA, olFA, Az, BAAES A A, Ak A dd ol a1y E o
of gt} A Aot 7HE PAsa P A b S Al oM M F Tak

H
EoolgA] FolsoigAw, oAl mslol @ FoF 2E Fo U Boldu @

rr

2 Collins ¢, “DICEY, MORRIS AND COLLINS ON THE CONFLICT OF LAWS”, 15th edition,
Sweet & Maxwell, 2012, Paragraph 32-006; Mario Giuliano & Paul Lagarde, “REPORT on the
Convention on the law applicable to contractual obligations”, 1980, p. 19

% o1 7t BAsta b 1AS A4 MAA AANThe objective test of “closest and most
real connection)@til HFEt},; Collins ¢, AA A, Paragraph 32-007; IAd= 9= HEHA
“Ih @R sta 7hd JA S B#E(closest and most real connection)” S Feksle] gloj A= “A ok
Ad NHE 7IFoZ Aloke] A7 348t Al Algolgtd ojust HE FAHSRE
o S AJAA7F 7]FEo] HH, olF dFey] Y= ‘Al AREe] AHIAMYES 1H
ofub 3far, ojuf ojW sy 94V AFA Y Fv o, FHAS 9AE dF 5o, A
o] Ad e FU&, oA, AFAAA, Ake] AR} FA so] i Eolof )’ et A
P (HNEA 2= Mario Giuliano & Paul Lagarde, A A ®114, p. 19). 134 Bonython v
Commonwealth of Australia [1951] A.C. 201 (PC); Whitworth Street Estates (Manchester) Ltd
v James Miller and Partners Ltd [1970] A.C. 583; Amin Rasheed Shipping Corp v Kuwait
Insurance Co [1984] A.C. 50. 2 E o|F &= GAAES Aiteles FHsHA AFAH oz “7H3
et 7B AA-S A[TS oo st Zow WHAFAYI SR(Collins &, HAA,
paragraph 32-073)

2T Collins 9], A AA, paragraph 32-073

28 A A A, paragraph 32-073
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Yol A AsE upe}l o] “UPF UMk #H”e] = (the principle of the closest
connection)= TAAPHS] tYd# o)z} A =P 2A =N, A WA HoZ

AEA g2 ME Be Adedd daids Ad =7 +
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A BH7o PAS “FF 3 FA(an empty formula)” &2 7FFskaL glvkal &4 30 2wl

oM 7 AR dRve] dF 3wyt Mol e AFe Folste] WA Mg

3. Axtar “MOIHAHXIO| CHSE R ™EpH"e EHY 2H
7t. the Law Commission3} the Scottish Law Commission2| H 11 A{32

(1) 1984'A the Law Commission Working Paper No. 87 & the Scottish
Law Commission Consultative Memorandum No. 62 : Choice of Law

in Tort and Delict

9 wEACld 19849 RIANE $4 A AduaAel b ARYTE A4

Agd, AAA, p.112

Collins ¢|, A AA], paragraph 32-073, 2 281

Franco Ferrari, A A4, p 92

2 the Law Commission?} the Scottish Law Commission 9¢] the Law Commissions Act 1965
of oA AHE HHIVITERA, 4 AFHoR JSds, Iz Hy 23FWUE] HES
HESI ot A9, W WAS dusty, ¥e ded, ddsista st 93-S a3
th. 1978 Brussels Group of Experts7} #AleFde] oo ghslo] fek(F5 =l gofo] H)=
ZRFel7| 2 shar, vIAIHEe] o)Fo HEM = FF =R AASA, 19799 the Law
Commission¥} the Scottish Law Commissiona B Al eFAre] o] Fo] #A3t =95 R sPst of = o
oA A4S shar, FAe Ao AFHES AGristal AEstr] fste] dsoz B (Tort
and Delict)ell lojA e g=ro] AFWel digt AFE TS| = AASS L, 1984 A skt

10/27



Ao B St gibn 2B WY oA 19849 RaAE Adnddel Be 483
T BYBNG o2 & FTE o ARy FTFE ohUAR, 1 A FAAOHA

(quasi—contractual)o]gtal Ko} Aleko] gk AW Fzo] HEHT & oAX% 9lar, #

A9 WRe] Lahx gz, AEWel o8 AW FTEA TR #F AZY THol
HgEnty B ol gvky wasAct”

9ol Aol B A% FHol AgH

_]
1:1
B 59 2AES Bew gol At

d

o AuATel WA AL HRHel @ Acky Aol gl

o AT Zhsolel el HE2 A rHol BPAF Mo A=A
Aol AR A AEE= ME ARF T Jheoliel tig M er A4

E Zo] AFH(FAE AXA7E Aol Azt o))

o WWANT FEIAE Mol EAUCE HgHE A%, nIAE nEAg] AN
olle] Wl el Aol wEA K, LT AP BYA] ehel F35
= glo] ohla, Aokl EAMIN AR At FAL Aol ° FE )

wel] WA Al B g 70

a9 9 naAE AdndAe Be APPTol ByALel B A%y FHe] AgHrh
3R e 2AES e 2ol dgsigin
o A AW AHATE FAT - e

33

34
35

o] RuA=Z 1 AFAE LFaseih

the Law Commission & the Scottish Law Commission, “the Law Commission Working Paper No.
87 & the Scottish Law Commission Consultative Memorandum No. 62 Private International Law :
Choice of Law in Tort and Delict”, the Stationery office, 1984, p.244

the Law Commission & the Scottish Law Commission, AA BIA, p.244

ohek, 9 B e B wHE(Coverage)’t FE= WHAolA mHAAS] dgo] o] FolA|=
A5, a0 ugAst n@ALe AT n@AE AAEA AR 9G) RAAE o
B 5 Qonz, P YA BIFA B St vk 4% 995n Arhihe Law
Comm1ss1on & the Scottish Law Commission, A A XA, p.246)
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e L
e 1@el W (Coverage)t FE WA AnFAe FFo| o] FolAE A,

Tefgk RS} ERAks AMAT REAE A AT fdel i
[e3]

Mz dided ¢ glenr & Bz Eegdsita & 7= fle

AARs= A Wolmz g AWM AA AAHFoT A
B} oA AEF oo slu 2 B A st B = gle

tobrt 1984 BauM = AFA ok skl Aleke] F7Rel 282 A, B9
TAWe] 48d ZAJA = A E7HsS ddlvlk(insoluble dilemma)e] L, o] g =A<l 3
Avlet(dogmatic solution)t EFE WA 4 global stHA], A Hsl =4 B A
oke] AWMl AF AT A ALHo] k= AES HEE, olHg Ao tisiA A
F7FEH SAEY ARS8t

d

ot

A, 19843 HuAE= dlo]r wEALI K (The Hague Traffic Accidents Convention)ol] 4]

A, “ERdge] =AY v BEAY FAUAC AHAH T & A5, HaAt

of HaAel gk AHATE &t e & skt 58] 1984 HalA = Fo]L

WAL Foke A EHEAS o FAYY B A 7V ARAHTE &8t H

T, AR A T A Bl =AMl ¢4
_]

A
ZS|
ColHThs WA oke] EAMe] $4 ALHES s Ao| vigAsitia s

_>.:

(2) 19903 the Law Commission Working Paper No. 195 & the Scottish
Law Commission Consultative Memorandum No. 129 : Choice of

Law in Tort and Delict3”

1990 BIA3= 198410 BuAel gk AErtEe] oA

o

sk &1984d ®WaAe] #

36

37

Gl ol mol 11 Aol wguol, mok I 4 AlsR N YRl A Ei
A7lckel EANGN AP T SAgHE AS, A B g AP TE SLen
olq,_

HI

19843 R IA 7} HxE olF, F Eﬂ/ﬂoﬂ gialiA gAY AFUtE, HESE 3y GAE
ol 5 5071 ¢ *1‘?1 JAES B3 A, the Law CommissionJJr the Scottish Law Commission-
olelst gHAES 1HsIEA 1984d 1-151/\101]/\1 o tgsk ARotsel disiA AREE Sha,

1990d 1 @3}3 ol Azt RaAE HFET o]F 1990 HuAE 113 the Private
International Law (Miscellaneous Provisions) Act 19957} ¢ & it}
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A A 2, A A rgapete] Apoel Aok Al (privity of contract)
7 glemz ofudlk oule =4 AleFHQl Aolta & = glvtal ddegith. volrt
1990 BauX = F sz ZhefAtel w2 Fa7F B Eeel v1E Faed,
Az e B A el e Fate oldd =Ll e Fgre] dFow BE Ao
Ao dskglvh yolrk 1990d B = wEA ko] glddvhd AA A4 L3 =4
g g7l sk, AR sldHE 4HA T AT v Ae AHssi
L3, BEA k] =AY oo ol AEE A, BEA= aF didsidld ARy 9 &
e FHE Al =FHVI= AN, AAA] AT T dYAoR 94

4
F 9 Aolhn WU 10909 WAl Y PRe IR Ags thet 2.

=]
g
rE
18

OlM=, Tloizt7t 7ksHA} 2

Cte 7taiAe 2EfolA 2Gd+E A7l & UG
HOIS0| 0] MHS A2 5 HHO| Q
oo=2

o2
9| 2EYsk= Hole o473 Y
i'.* | olailM TEkls YA 2A2 THET|E St EHA o
25 AdHe ZHZ THEU|: SRl HYAIY Qs AEsls
Z1I§ TEE7|= StRACt 1984 EiMe OHe HEO[EA| 0|29 ¢R | Ble
g o YAIT, FFRI0| T AL OfL 2t Ztoiate] EEAE dUE A5S A
= =LA EAHYO ofshA TH[0{oF & A=Y ELh= 7f WAk
O|GHM ZAXE ZA2tn THCSo 2 2Agle AE2E LHRIC

— 00
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M
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r-IN 19

Mo x X lelﬂ
:Ll

OIII
(o)
rE
o°="

1o
gg
Hu
rH

N N 9 Ho

IN X o o

o

dJ

o
4>
)
rr rir
N

i | L HA L
(1984 EMO| Cisll) A22HS 11I3°J AMESO| olAsS 125, fels 19844
= | Oj¢f&Ql Aojetil & 91;:<|o1| Cliofi A =k

ot

=

2 288 AIst 20| ofl7| Gizo] 3
7h B3izi0) ofsM T
éﬁsﬂa 210] OH—IEFL de ort JiL H70Ie RE THLTE A

AB0|7| W20, TRt B0l Chet A& A% 7|s BRs| 2ot
OIR2 3 Y7o TS JKACH QoF MR JHsHAtol CHst W7olo] A%0| 2
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the Law Commission & the Scottish Law Commission, “the Law Commission Working Paper No.
195 & the Scottish Law Commission Consultative Memorandum No. 129 Private International
Law : Choice of Law in Tort and Delict”, the Stationery office, 1990, pp.26 ~ 27

'In some jurisdictions, it is possible for the injured party to bring a direct action against the
wrongdoer's insurer rather than the wrongdoer himself. There are a number of ways in which
the courts of other jurisdictions have characterised this issue. It has been seen as a tortious
question, governed by the applicable law in tort; as a contractual question governed by the
proper law of the insurance contract; and as a procedural question governed by the lex fori.
The Consultation Paper tentatively concluded that the question whether the claimant can sue
the wrongdoer's insurer rather than the wrongdoer himself was a matter for the proper law of
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Lt. Through Transport Mutual v. New India Assurance Co. Ltd. 70| A4

i

P FAH A(Court of Appeal) Alo]=EA], AF= A A sHE &4 Abarel date] 3}

o] WA} st BEES AFe ¥, BPF=9 19949 BHFARH A6Tx A9

A28 4 A (Injured person’s entitlement to compensation under general liability insurance)

of 275kl A= el F5Q9] FEHPAPEI Club)E Fd= A3 BidES A3

k. ME=e wy leprel e AYngel AuAA w2 e, A4t AR
x

2%
AUz AHATE @+ JEF st AT

P 5910 AT HIAAY FF(Rule)oleE A9 =AY 233 WY Tz ¥
Stelo] dom, ATy FAYEEe ] WA Il A BAS 3 Foof AT WY

40
41

the wrongdoer's insurance contract rather than a question to be decided by the applicable law
in tort or delict, although it also said that there did not appear to be an unanswerable argument
in favour of any approach. In the light of the views expressed by consultants, we are not
convinced that the tentative conclusion adopted in the Consultation Paper is necessarily the
ideal one. The direct action is not in any real sense contractual, since the claimant is not suing
a party with whom he is in privity of contract. It is true that neither has a wrong been
perpetrated by the insurer on the claimant. However, the action against the wrongdoer's insurer
may be more akin to a claim in tort than contract, since what would normally be the claimant's
primary remedy would be a tortious action against the wrongdoer. If the claimant's action
against the actual wrongdoer would be tortious, an action against the insurer may be better
seen as an extension of this tortious action. Although the direct action cannot exist in the
absence of the contract of insurance, neither would the direct action exist in the absence of
any wrongdoing. While to apply a law other than the law of the insurance contract would expose
the insurer to a liability greater than he contemplated, nevertheless, depending on where the
insurer carries on his activities, his expectations might reasonably be expected to include not
only the potential liability of the insured under the law of that jurisdiction to which cover
extends, but also any potential direct liability. We have recommended that the matter should
not be included in implementing legislation. The issue is of hardly any practical importance,
there being no reported case in England or Scotland. We feel that the matter can be left to the
courts to decide if called upon to do so."
A BaA, p. 27

Through Transport Mutual Insurance Association (Eurasia) Ltd. V. New India Assurance Co.
Ltd (The "Hari Bhum") [2005] 1 Lloyd's Rep. 67.

FU59 FENPS $EAT] TAT A% BAlo]y] R FERP] G, WA
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o wehd BFe) R FEuAANE YUz APYTE shelw, wPAke x4
of merok sha, 1 A3t JF WAL 7] HAANA DAY £5E FA

o I HY o] o HYY AF5F A= (anti-suit injunction)dl]l TEE A e=vha

o o] 25FAWYNE BT NAE WHol 24 APste] BAL
e 2=, EC Judgement Regulationaloll Al A#= 9
policy)ell WHabe e =A el HAAH F §s

Ytk 2 AnES S $AAY AYRPAEFE wPHE Fo FIE Lol
bolel

$1 Aol oA FAE Atas Zek 01 Aol AlE 7] o]l 2005. 7. 29. TAES 7] wWiE

43

44

45

Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition
and enforcement of judgments in civil and commercial matters
gt gAMYL PdHdcrt EC Judgement Regulationd] 7Fg=¢l A, Adc WA o g= AT
Hdo] FAANRRTAS 7HA Jde= A, AHd=HY 359 BIAr Ads 1Ay )
B JEREAS UE APPTY L5 AV A wAAGY sAvel opd A, Mebs
‘?3%101]*1«] **01 AFHE&oAY gstAelgta & 4 gle A & EolA Oﬂ%‘ﬂ* °J°l e
qn. 9% gaues o BE BUOlE e Fod Wels
o] FAE Welth Acloid] 443 thEA eATh
roupama Grand Est [2009] EWCA Civ 1191

1ﬂ

Aol Eae) slon
Gerard Maher And Daniela Maher V

P!
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(procedural matter)gkal Wo} R Ho] FAMOR AHEHE= Zlo]

Wealands [2006] UKHL 32). wtebr] o] AbzdolA s (3 s)=
=S Az dadelA EudE T ass AT, g
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9 Aolzol M AYRGAE AuEe] ABIT RPAG] /2 Aolx, npeb AaE
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Mo 85 teel A¥ES opdva Fgeg.

14 ¥99l the High Court®] Blair #AF*+= the Law Commission¥} the Scottish Law
Commission®] 1990¢ KM E QIEHAME, i AES 2eldte] HFd50] 7Hei#te]
HAAE AdE AHATE A7IS F A=A AR dsiae BaA ke E=7Hd os)A
Az olof ghrfal Al 2t 2 v AR disiA = 1990d BaiM o] AEA

46

47

48

49

Directive 2000/26/EC of the European Parliament and of the Council of 16 May 2000 on the
approximation of the laws of the Member States relating to insurance against civil liability in
respect of the use of motor vehicles and amending Council Directives 73/239/EEC and
88/357/EEC (Fourth motor insurance Directive)ol] W2, EC, EU9| 3|UxEL A5Ao] ALE
I FHEE ALY Aste] gajatEe] HEALE AR APATE  F de WA SAE
vl g o] F b Q). o]o] AL the European Communities (Rights against Insurers)
Regulations 2002% SIWSISIA, SHE FStulols WAT AEA o] Agsiglon, sl
FUEE FHde] RS AT F ATk TR2AAE FAF 1e9] Hol dusle] drke
Qo el GAbdTe] tEA @ski, fuSe meas WA PolHe 44Rrde A%
o § %S Alv|ekeir,

P ASFHE B4 Aas ojxp= HAAH el oA & TE Hell disiA o]xo]
$17]1 wjF-ol (Dicey & Morris, A A, paragraph 7—106) Aol H A ok},

upehA] o] ARl A duE(FEAE)e] EHAAAR] HAAE AR Aol Sl “é
TaES A7|stAvd, Gl olate] Eafjuldaol *}ﬂﬂ?ié Zolth, 9 Aol 14 HY =
FA35HA HO}D}(Maher v Groupama Grand Est. [2009] EWHC 38 (QB) paragraph 13)

Oﬂ% 73 FTEEA 19974 ~ 2007 d= FEE A EY Edo] Felo ol
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51

e-bick &A}E=  Through Transport Mutual v. New India Assurance Co. Ltd. #Alo]2~2] 14]

oor 1
33 E FAIG o, olF FdAaPdoew 27 Maher v Groupama Grand Est 7o) 2~2] &4
< 93siinh

Macmillan Ltd v Bishopsgate Investment Trust Plc (No. 3) [1996] 1 WLR 387

"Subject to what I shall say in a moment, characterisation or classification is governed by the
lex fori. But characterisation or classification of what? It follows from what I have said that the
proper approach is to look beyond the formulation of the claim and to identify according to the
lex fori the true issue or issues thrown up by the claim and defence. This requires a parallel
exercise in classification of the relevant rule of law. However, classification of an issue and
rule of law for this purpose, the underlying principle of which is to strive for comity between
competing legal systems, should not be constrained by particular notions or distinctions of the
domestic law of the lex fori, or that of the competing system of law, which may have no
counterpart in the other's system. Nor should the issue be defined too narrowly so that it

Mo
<
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53

54

55

attracts a particular domestic rule under the lex fori which may not be applicable under the
other system"

"I agree with the judge when he said [1995] 1 W.L.R. 978, 988: "In order to ascertain the
applicable law under English conflict of laws, it is not sufficient to characterise the nature of
the claim: it is necessary to identify the question at issue." Any claim, whether it be a claim
that can be characterised as restitutionary or otherwise, may involve a number of issues which
may have to be decided according to different systems of law. Thus it is necessary for the
court to look at each issue and to decide the appropriate law to apply to the resolution of that
dispute.”

E@sR 2 A (Srassburg)s 1 EAR0] B AN EAR, LY Belo A 9
.‘L_:_ J_}\]i _LE]—/\ 1:/\] ]];]_

“Any claim by an injured person against the driver's insurer may raise a variety of issues: there
may be issues relating to the driver's liability, the extent to which the claimant was himself
partly to blame for what happened and whether the insurer is liable to indemnify the driver, in
whole or in part. One would not necessarily expect all these to be determined by reference to
the same system of law. For example, if, in July 2005 a Dutch motorist insured by a German
insurer had run down a British pedestrian in Strasbourg, resulting in an action in this country
by the injured pedestrian against the insurer, one would expect issues relating to the driver's
liability to be determined by reference to French law as the law of the place where the tort
was committed (see section 11(1) of the Private International Law (Miscellaneous Provisions)
Act 1995), but issues relating to the insurer's liability under the policy of insurance to be
determined by reference to German law as the proper law of the contract. For the same reason
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German law would also determine whether the injured pedestrian had a direct right of action
against the insurer.”
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