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Law Applicable to Transactions of Virtual Assets from the Perspective of Proprietary Law
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property or claim to
property is situated.

asset.

For exogenous tokens,
changes to existing
conflict rules may not be
necessary, as the only
difference lies in the
technology underpinning
the transaction.

Here, traditional conflict
rules may be more
appropriate.

validation point (especially in
permissionless systems).
Second, location may be hard
to determine for cross—border
transfers of intangible assets.
Application of
geographically—-dependent
connecting factors are
problematic in DLT context.

Elective Situs(F#3
2A4A)

Proprietary effects of
DLT transactions
governed by the
chosen law of the DLT
network participants.

Simplicity and certainty,
especially for regulation

Proprietary effects of all
transactions on the
system are subject to the
same governing law.

Applicable law of the
transaction is transparent
to participants and
regulation.

Threshold issues, regulatory
risks

Two threshold issues. First,
party autonomy is not
universally accepted as a
choice-of-law principle for
proprietary issues. Second, it
may be difficult to apply in
permissionless systems.83)
More significant issue will
likely be the perceived
regulatory risks. For instance,
participants may choose a legal
system unrelated to the assets
and 1is subject to significant
undue influence.

This could potentially facilitate
the mass transfer of assets by
means of legal adoption in the
jurisdiction identified by the
connecting factor.

Modified elective
situs(FAE F34
2AA)

A variant of the
‘elective situs’ rule.
The participants’ choice

of situs could be
restricted by regulation

or technology. For
example, election could
be limited to a choice
of law approved by
regulators, or restricted
in respect of a choice
of law lacking any
connection to the DLT
enterprise.

Addresses public policy
concerns

Regulators may consider
this necessary if
uninhibited choice of
parties is perceived as
being used for avoidance
purposes, or that such
free choice would
contradict public policy.

Approval from more than one
regulator.

May be difficult to implement
rule that requires approval from
more than one regulator —
especially where the competent
authority for a distributed
system is not obvious.
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Deemed election(7+#] 4

2749

Another variant of the
‘elective situs’ rule.
Deemed election is
determined by relevant
regulatory or competent
authority, where
applicable.

Simplicity and
transparency
Proprietary effects of all
transactions are subject
to the same governing
law.

Transparency to third
parties — assuming that
the deemed election
would be public
knowledge.

Identifying the competent
authority

May be self-defeating. A
further rule on determining the
relevant national competent
authority is needed.

Chosen law of the
transaction/transfer/assi
gnment(FHH A A)

In the context of one
or more transfers of an
asset, proprietary
effects of the
transaction are
determined by the
applicable law of the
assignment.

Party autonomy,
simplicity

Applying the law of
assignment allows parties
to choose the law that
will govern proprietary
effects of the transaction.

Simplicity and coherence
regarding the choice of
law rule on contractual
effects.

Competing entitlements,
practical difficulties,
fragmentation

No certain answer in case of
competing entitlements where
successive transfers take place
under different governing laws.

Requires participants in DLT
system to coordinate and agree
on governing law. Practical
difficulty and inefficiency of
this requirement undermines the
speed and efficiency of using
DLT.

Fragmentation within a DLT
system, where recorded
transactions are subject to
multiple different laws.

PROPA(HE L HZAL
AA])

Place of the Relevant
Operating
Authority/Administrator.

This rule presupposes
that the DLT system is
both (i) permissioned
and

(ii) centralised (under
the control of a central
operating authority or
administrator).

For such a system, the
governing law would

Certainty

Relocation of R(O)A, identifying
the R(O)A, permissionless
systems. See ‘PREMA’ below
for ‘costs.’

The PROPA rule is problematic
where the R(O)A is required to
move jurisdictions (e.g. Brexit).

May not always be clear who
the R(O)A is. Whether an
authority should be the R(O)A
may change depending on the
role of the administrators.
Furthermore, additional rules
are required to choose between
two R(O)A candidates have
equivalent powers and are

_20_




either be (i) the
location of the R(O)A
or (i) the R(O)A is
responsible for
determining the
governing law.

located in different jurisdictions.

Most importantly, PROPA would
not be applicable in systems
without R(O)As, specifically —
permissionless and ‘trustless’
DLT systems.

PREMA(FFAE| 5 7] B
T2 FEAAD

Primary Residence of
the Encryption Private
Master keyholder

Similar to PROPA, but
this approach looks to
the location of the
private master key for
the DLT system (for
systems that have such
a key).

Presumptively, this
location would be the
primary residence,
centre of main interests
or (possibly) domicile
of the master
key-holder.

Certainty

Tertiary ‘warrant’ key, costs

A significant disadvantage of
PREMA is the increasing
prevalence of tertiary ‘warrant’
keys. These keys allow DLT
enterprises to decrypt data if
they are served with a court
order.

For both PROPA and PREMA,
legal opinion must be sought in
locating the R(O)A/master key
holder, thereby increasing costs
for market participants.

Location of issuer
master account(3) ¢l

mlE A FA)

For securities issues,
this looks to the place
of the issuer master
account where there is
no intermediary and
investors hold
securities directly from
the issuing company.

Enforcing claims

In addition to other
advantages (simplicity,
certainty), this rule aligns
choice of law with the
legal system under which
claims must ultimately be
enforced against the
issuer.

Action against system
administrator

By contrast, a disadvantage of
this rule is the lack of
alignment between choice of
law and the legal system under
which regulatory or legal action
against the system
administrator can be most
effectively taken.

Location of
participant(Z7FxF A A A])

Applies law of the
place where the system
participant (i.e., who is
transferring assets) is
resident, has centre of
main interest, or is

Bulk transfers

Appropriate for transfer
of assets in bulk.
Otherwise, transferees
would have to conduct
due diligence on each
asset under its own
governing law or lex

Relevance, questions of
entitlement, splitting the ledger

Questionable relevance of this
benefit (left, ‘bulk transfers’) in
a DLT environment.

A significant disadvantage is
that this rule gives no clear
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domiciled.

situs respectively.

answer to questions of
entitlement where there are:
joint transferors, chains of
assignments, or change in
habitual residence by the
transferor.

Rule artificially splits up the
distributed ledger record.

Location of private
user key(Z]2171&AA])

Location of private
user key for the DLT
system. This would
presumptively be the
primary residence,
centre of main interests
or (possibly), domicile
of user key- holder.

Determining location, costs

May be difficult to objectively
determined domicile of user
key-holder, especially because
one key may be composed of
several parts that are held
across multiple jurisdictions.

Establishing location of the
relevant person will necessitate
complex legal opinions and
cost.

Law of the assigned
claim(F=HH)

Proprietary effects of
transaction would be
governed by the
applicable law of the
assigned claim.

Understood as a kind
of situs rule for
intangible assets. Here,
the situs is deemed to
be the legal system
identified as the
applicable law of the
asset.

Elective situs, wider
conflicts regime

This approach enjoys the
same advantages as with
an elective situs rule.

For the EU, it would also

have the benefit of
aligning with the wider
conflicts of law regime
(Rome D).

Only applicable to exogenous
intangible assets

Rule can only be implemented
for intangible assets that have
a separate existence from the
DLT system (i.e., must not be
tangible assets or native
‘on-platform’ tokens). As
previously mentioned, tangible
assets will likely be governed
by lex situs. As for virtual
‘on—chain’ endogenous tokens, a
separate rule tailored to the
distributed system is required.

Lex codicis(ZEH)

Also: lex digitalis,
PResC

Looks to the governing
law of the code that
was used to create the
original distributed
ledger programme.
Usually taken to be the

Simplicity and certainty

Original coder can be
identified relatively

easily. Rule also provides

ex ante certainty.

Relevance of original coder

Tenuous connection to the
original coder. Where the coder
is not also the system
administrator, there is little
reason why they should be
relevant to and responsible for
subsequent developments on
the distributed ledger.
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Primary residence of
the original Coder

(PResO).
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Section 12-107. Governing Law

(a) [Governing law: general rule.] Except as provided in subsection (b),
the local law of a controllable electronic record’s jurisdiction governs a
matter covered by this article. A|Wi7Fs 27159 o] &3k A Y

(b) [Governing law: Section 12-106.] For a controllable electronic record
that evidences a controllable account or controllable payment intangible,
the local law of the controllable electronic record’s jurisdiction governs a
matter covered by Section 12-106 unless an effective agreement
determines that the local law of another jurisdiction governs.

(c) [Controllable electronic record’s jurisdiction.] The following rules

determine a controllable electronic record’s jurisdiction under this section:
(1) If the controllable electronic record, or a record attached to or
logically associated with the controllable electronic record and readily
available for review, expressly provides that a particular jurisdiction is
the controllable electronic record’s jurisdiction for purposes of this article
or [the Uniform Commercial Code], that jurisdiction is the controllable
electronic record’s jurisdiction.

(2) If paragraph (1) does not apply and the rules of the system in which
the controllable electronic record is recorded are readily available for
review and expressly provide that a particular jurisdiction 1s the

controllable electronic record’s jurisdiction for purposes of this article or

[the Uniform Commercial Code], that jurisdiction is the controllable

90) A8H el FasAIN HEF NG kA &L, FAFA Aujrbs AR HS o] Al
g due dEe FeBA IAVIEE Sl Awrte A S Bashs 45 Sd4d
(security entitlement)”} & 5 A== S THUCC Section 8—102, official comment 9).
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electronic record’s jurisdiction.

(3) If paragraphs (1) and (2) do not apply and the controllable electronic
record, or a record attached to or logically associated with the
controllable electronic record and readily available for review, expressly
provides that the controllable electronic record is governed by the law of
a particular jurisdiction, that jurisdiction is the controllable electronic
record’s jurisdiction.

(4) If paragraphs (1), (2), and (3) do not apply and the rules of the
system in which the controllable electronic record is recorded are readily
available for review and expressly provide that the controllable electronic
record or the system is governed by the law of a particular jurisdiction,
that jurisdiction is the controllable electronic record’s jurisdiction.

(5) If paragraphs (1) through (4) do not apply, the controllable electronic
record’s jurisdiction is the District of Columbia.

(d) [Applicability of Article 12.] If subsection (c)(5) applies and Article
12 is not in effect in the District of Columbia without material
modification, the governing law for a matter covered by this article is the
law of the District of Columbia as though Article 12 were in effect in the
District of Columbia without material modification. In this subsection,
“Article 12”7 means Article 12 of Uniform Commercial Code Amendments
(2022).

(e) [Relation of matter or transaction to controllable electronic record’s

jurisdiction not necessary.] To the extent subsections (a) and (b) provide

that the local law of the controllable electronic record’s jurisdiction

governs a matter covered by this article, that law governs even if the

matter or a transaction to which the matter relates does not bear any

relation to the controllable electronic record’s jurisdiction.

(f) [Rights of purchasers determined at time of purchase.] The rights
acquired under Section 12-104 by a purchaser or qualifying purchaser
are governed by the law applicable under this section at the time of

purchase.
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Art. 105 Abs. 2

2 Fehlt eine Rechtswahl, so untersteht die Verpfindung von Forderungen dem
Recht am gewohnlichen Aufenthalt des Pfandgliaubigers. Fiir die Verpfindung
anderer Rechte gilt dasselbe, sofern diese durch ein Wertrecht, ein
Wertpapier oder einen gleichwertigen Titel vertreten werden; andernfalls

untersteht ihre Verpfindung dem auf sie anwendbaren Recht.

Art. 106 Warenpapiere und gleichwertige Titel

1 Das in Artikel 145a Absatz 1 bezeichnete Recht bestimmt, ob ein Titel
Waren vertritt.

2 Vertritt ein physischer Titel die Ware, so unterstehen die dinglichen Rechte
am Titel und an der Ware dem Recht, das auf den Titel als bewegliche Sache
anwendbar ist.

3 Machen verschiedene Parteien dingliche Rechte an der Ware geltend, die
einen unmittelbar, die anderen aufgrund eines Titels, so entscheidet {iber den

Vorrang das auf die Ware selbst anwendbare Recht.

Art. 108a

Der Begriff der intermedidrverwahrten Wertpapiere ist im Sinne des Haager
Ubereinkommens vom 5. Juli 2006 iiber die auf bestimmte Rechte an
intermedidrverwahrten Wertpapieren anzuwendende Rechtsordnung zu

verstehen.

Art. 145a Ubertragung mittels eines Titels

1 Ob eine Forderung durch einen Titel in Papier— oder gleichwertiger Form
vertreten und mittels dieses Titels iibertragen wird, bestimmt das darin
bezeichnete Recht. Ist im Titel kein Recht bezeichnet, so gilt das Recht des
Staates, in dem der Aussteller seinen Sitz oder, wenn ein solcher fehlt,
seinen gewohnlichen Aufenthalt hat.

2 Betreffend dingliche Rechte an einem physischen Titel bleiben die

Bestimmungen des siebten Kapitels vorbehalten.

DLTH S iolaAdel =A A3 dddh Al w=w, S54913 &

113) Botschaft zum Bundesgesetz zur Anpassung des Bundesrechts and Entwicklungen der
Technik verteilter elektronischer Register(©]3}, ‘YHolfFA'= AL3hc}), 297~300™.
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§ 32 Anwendbares Recht

(1) Soweit nicht § 17a des Depotgesetzes anzuwenden ist, unterliegen Rechte
an einem elektronischen Wertpapier und Verfiigungen iiber ein elektronisches
Wertpapier dem Recht des Staates, unter dessen Aufsicht diejenige
registerfithrende Stelle steht, in deren elektronischem Wertpapierregister das
Wertpapier eingetragen ist.

(2) Steht die registerfithrende Stelle nicht unter Aufsicht, so ist der Sitz der
registerfithrenden Stelle maBgebend. Ist der Sitz der registerfiihrenden Stelle
nicht bestimmbar, so 1ist der Sitz des Emittenten des elektronischen

Wertpapiers malBgebend.
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